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    This discourse will show the development of "contemporary 
community standard" in obscenity cases under American legal system, by 
analyzing the cases decided by the Supreme Court of the United States and 
some circuit courts. For the controversies in applying "contemporary 
community standard", this article will introduce the majority opinions as well as 
the concurring and dissenting opinions in some important cases. 
Chapter 1 will introduce the origin and establishment of "contemporary 
community standard". During this period, the debate of Supreme Court focused 
on whether the "contemporary community standard" was local community 
standard or national standard. Finally, the Supreme Court explained 
"contemporary community standard" as local community standard in Miller 
case on 1973. 
Chapter 2 will introduce the details in applying "contemporary community 
standard". On the basis of local community standard, the Supreme Court 
enucleated how to apply community standard and the limits in applying 
community standard. 
Chapter 3 will introduce the broader scope of "contemporary community 
standard". Most Justices of the Supreme Court could agreed to apply 
community standard in traditional medias, but when community standard met 
the Internet, it seemed that community standard couldn’t insist its local 
characteristic. 
Chapter 4 will analyze the relationship between "contemporary community 
standard" and the freedom of expression. Obscenity is not within the area of 
constitutionally protected expression, and whether a given material is obscene 
depends on "contemporary community standard". So, there is a tension between 
the two.  
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什么是淫秽。美国法院对淫秽的定义首先出自英国 1868 年的 Hicklin 案，
根据该案，如果一个作品可能导致那些容易受不道德影响的人发生堕落和
腐化的危险，那么它就是淫秽的。Hicklin 案确立的淫秽认定原则是：第一，
                                                        










































20 世纪上半叶，美国反淫秽作品的活动浩浩荡荡。但在 1957 年 Roth
案之前对淫秽作品的禁止一直没有结合第一修正案保障的表达自由加以考
                                                        
① Regina v.Hicklin,L.R.3 Q.B.360(1868). 
② United States v.Kennerley,209 F.119(S.D.N.Y.1913). 
③ Commonwealth v.Friede,271 Mass.318(1930). 
④ United States v.One Book Entitled Ulysses by James Joyce,72 F.2d 705(1934). 








































                                                        
①在 Roth 案之前， 高法院曾在 1948 年受理了 Doubleday 出版公司诉 New York 案。在该案中，纽约州
高法院裁定作家威尔逊的回忆录淫秽， 高法院就淫秽作品是否应受第一修正案的保护阐述意见。大法官
法兰克福特是作家威尔逊的朋友，因此申请回避。剩下 8 位大法官意见分歧，四比四未能形成多数意见。
参见 Doubleday Co.v.New York,335 U.S.848(1948). 
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